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NORFOLK SOUIHERN RAILWAY COMPANY'S REPLY 1 O C O.MPLAINANT'S 
SECOND MOTION TO MODIFY PROCEDURAL SCHEDULE 

Norfolk Southern Railv^a\ Compan> ("NS") respcctfulK submits its rcpK in opposition 

to h.l. du Pont de Nemours'& Compan>'s (""DuPont'-s") Second Motion to Modify Procedural 

Schedule ("Motion"). Four months ago. DuPont requested and received a 90-day extension of its 

time to tile opening evidence. Now DuPont asks the Board to give it yet another 90 days of 

additional time, purportedly because of DuPont's difficulties understanding and using the traffic 

data that NS has produced. But DuPont substantially exaggerates these difficulties, and its 

assertion that it did not "possess[J sufficient information to understand and use the NS traffic 

data to begin the selection of the SARR traffic group" until November 21 is disproven by the fact 

that DuPont was using NS"s traffic data to identify potential SARR trafllc well before that date. 

Motion at 5. DuPonl's request for an extraordinary extension until April 30. 2012 - six full 

months after it understood the traffic files well enough to begin identifying potential SARR 

traffic - is unjustified and excessive. 

First. DuPont claims that it needs additional time because production of traffic data was 

suspended while the Federal Railroad Administration considered the Sensitive Security 

Information ("SSI") implications of that production. However, the Board fully compensated 
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DuPont for an\ SSI-rclatcd dela\ in pnidiicing trafllc data by granting [)uPoiit"s request for a 90-

da\ extension in .August 2011. NS produced that traffic data on .\ugust 3. just 34 days afier the 

original close of discovery. DuPont therefore received a 90-dav extension of the procedural 

schedule to compensate for the fact that traftic data was produced 34 davs after the original close 

of disc(ner>. Far from being a "prejudice" requiring >et another extension, the SSI dela> and 

accompanving extension gave DuPont more time lo prepare its evidence than it had under the 

original schedule.' 

SeciMid. DuPont claims that it .should be given another extension becau.se it did not have 

usable traffic data until late November. Dul'onl admits that NS has acted in good faith in 

discover) and promptlv responded to its traffic-re la ted questions, but DuPont contends that it did 

not have sufficient traffic data lo begin selecting traffic for its SARR until after November 21. 

This claim cannot withstand scrutiny. As NS details below. DuPont had a complete and usable 

set of NS traffic data by October 5. and DuPont's contrary allegation is grosslv exaggerated. 

Indeed, nearly evcr>' traffic data issue and question discussed in DuPont"s Motion was 

completelv answered by October 27 - more than three months before the current deadline for 

opening evidence. DuPont's assertion that the data was not usable until mid-November rests 

entirely on NS"s minor supplemental production on November 21 of a "decoder" for the train 

symbols for one percent of the traffic records for a single field ("TRN") out of the 106 unique 

fields of traffic data. Moreover, that single field is not essential to selecting traffic or to 

developing a SARR. Perhaps the most compelling evidence of the insignificance of the 

This benefit is particularlv significant for the manj elements of DuPont's evidence that do not 
rely dircctiv on traffic data (including market dominance evidence, unit costs for road property 
investment, and other essential components of a SAC presentation). Because NS completed 
production of nearly all responsive non-SSI information by June 30. 2011, the 90 day extension 
was a time windfall for DuPont's development of the numerous aspects of its case that do nol 
require the use of traffic data. 
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November 21 pioduction to DuPont's ability to use the traffic data is the fact that it was usinsj! the 

purportedlv "unusable ' traffic data to develop its case well before November. Before November 

1. DuPont was using NS's traftic data to identify ihe specific poieiilial SARR traffic f>r which it 

wished NS lo produce transportation contracts. .Sec Replv hx. I (Nov. 1. 2011 J. Moreno email 

lo M. Warren). Nol onlv was the traffic data "usable." DuPont wav, usiniz it! Il is not entitled lo 

any liirther extension simph becau.se NS created a minor additional dec(Kler at DuPont's. request 

after DuPonl had alreadv begun actively using the traffic data. 

Nor is there any merit to DuPont's claims that it needs addilii>nal lime because of the 

complexitv yf this case, fhe Board took the complexity of this case into account when it 

established the generous original procedural schedule. DuPonl dictated the parameters olthis 

case, and il obUiined both Ihe lengthy procedural schedule that it said was necessarv lo prepare 

its case and a 90-day extension to that schedule. It should not now be heard to seek even more 

time on the ground that its case is complex. 

In short. DuPont has failed to present evidence or argument that could remotely justifv 

the lengthy extension it requests. While the SAC evidence in this case will almost certainly be 

complex, DuPont has known that since it filed this case more than 14 months ago. On two prior 

occasions, knowing full well the .scope and challenges of the case it was pursuing. DuPont was 

granted exactly the generous procedural schedule length it requested. As this Reply 

demonstrates, NS's supplemental creation (through a special study) and production of a minute 

fraction of decoders for a single data field is far too thin a reed to support the unprecedented 

additional extension DuPont now seeks. 

DuPont is asking the Board to nearly double the amount of time thai the current 

procedural schedule allows DuPont to prepare opening evidence. The current .schedule gives 
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DuPont 123 davs Inim the close ol'discoverv \o prepare opening evidence: l)uPont'^ requesl t'or 

ani>ther 90 davs constitutes a 75"(> increase in that time period. '1 he ell'ccl of granting DuPont's 

request would be the creation o\' a procedural schedule thai grants DuPont significanllv more 

time to prepare its opening evidence than the Board has afforded complainants in anv other 

recent S,-\C case; thai would award DuPonl vastly more time to prepare its evidence Ihan NS 

would have lo prepare its equally complex reph evidence: and that threatens the Board's ability 

lo decide this ca.se within three vears of the filing of DuPonl's complaint, as required bv sUitule. 

DuPonl has nol justified the relief it seck.s. and its request to laver on another 90-da> exiensi(>n lo 

the prev ious ')i)-day extension the Board alreadv granted il should be denied. 

Although DuPonl's Motion does not justify any change lo the procedural schedule, if the 

Board vvere nonetheless lo grant DuPont additional time lo file opening evidence, it should onl\ 

do so after taking into account two guiding principles. First. NS is entitled to be treated equallv. 

DuPont has already obtained an overly generous extension in this case; NS has not vet asked for. 

but reserves its right to, a first extension. If the Board grants a further extension of time for 

DuPont to submit its opening evidence, the procedural schedule should be adjusted (not Just 

shifted as DuPont proposes) to give NS an equal additional amount of time to file its reply 

evidence. Second, while treating both parties equally, the Board must maintain a schedule that 

vvill allow this case to reach a decision within the three-year period required by statute, or the 

case is automatically dismissed. If these principles are taken into account, at the very most the 

Board could grant a 30-dav extension for DuPont to file its opening evidence and a 30-day 

extension to NS's time to file its rcpK. 

I. BACKGROUND 

DuPont's Motion both minimizes the exlraordinarv amount of time that it has already 

been given lo prepare opening evidence and exaggerates the purported difficulties it has had 
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using the traffic data, and this detailed background section corrects the rec<.>id vvith a more 

complete chronok>gv and factual discussion. Section A demonstrates that DuPont both received 

an unprecedented amount of time lo prepare its opening evidence in the initial case schedule and 

obtained a generous 90-dav extension of that timeframe to account for the effeclivelv 34-da}' 

delav in production of traffic data that resulted from the parlies and the Board awaiting a FRA 

order authorizing SSI production and establishing procedures for that production. Section Ii 

responds to DuPont's claims that il onlv recently received "complete and usable" traffic data and 

describes both the detailed and comprehensive traffic data that was provided to DuPonl several 

months ago and NS's prompt resolution of every follow-up question DuPont asked about that 

data. Section C details the best evidence that DuPont has possessed complete and usable traffic 

data for some time: the fact that it was using the traffic data in October to select the potential 

SARR traffic for which it wished NS to produce transportation contracts. 

A. DuPont Has .Already Received Far More Time to Prepare Opening Evidence 
than Any Other Recent SAC Complainant. 

DuPont filed its Complaint well over a year ago on October 7, 2010. NS and DuPont 

subsequently agreed on a proposed procedural schedule that was considerably longer than that 

adopted in other SAC cases, both to account for the relative complexities of a SAC case 

challenging carload movements between 140 separate lanes and to avoid overlap with other rate 

cases pending before the Board. See Motion for Procedural Schedule. DuPoni v. NS, STB 

Docket No. 42125 (filed Jan. 10. 2011). The Board adopted the parties" proposed procedural 

schedule despite its unusual length. See DuPont v. NS, S IB Docket No. 42125. at 1 (served Feb. 

24, 2011). For example, the original schedule required DuPont to file opening evidence on 

October 31. 2011 - 389 days after it filed its complaint, fypically the Board has required a 



complainant \o file opening evidence approxiniaielv 240 davs alter the complaint i.s tiled. 

While the schedule in non-coal cases occasionallv has provided more than 240 davs Trom the 

complainl until the filing of opening evidence, the initial schedule gave DuPont significantiv 

more time for opening evidence than other non-coal complainants have been given." Indeed, in 

DuPonl's ow n prev ious S NC case against CSX I the procedural schedule gav c it 133 fewer days 

to file opening evidence than the initial procedural schedule in this case. 

NS began protlucing documents in response to DuPonl's extensive discoverv requests in 

.lanuarv 201 1 - nearly one year ago. I arlv in the discovery process NS determined that traffic 

event records showing the routing of loxic-Bv-lnhalalion ("TIH") commodities might be 

considered to be Sensitive Security Information by the Federal Railroad .Administration. NS 

promptly brought this SSI issue to the attention of DuPont. the Board, and other relevant federal 

agencies, and NS suspended its production of the potentially SSI traffic data pending the agency 

determination. (NS did not suspend its own internal document collection process for traffic 

data.) In the interim NS completed production of virtually all its non-SSI data and documents 

before the original discovery deadline of June 30. 2011. DuPont's exclusive focus in its Motion 

" See, e.g.. Intermountain Power Agency v. Union Pac. R.R. Co. {"IPA"), STB Docket No. 42127 
(Jan. 26, 2011) (setting opening evidence due date on July 13. 2011 - 203 days after IPA's 
December 22, 2010 complaint); Arizona Electric Power Cooperative, Inc. v. BNSF Ry. Co. and 
Union Pac. R.R. Co. ("AEPCO"), STB Docket No. 42113 (F'cb. 3, 2009) (opening evidence due 
on Day 240 after filing of complaint); Seminole Electric Cooperative, Inc. v. CSX Transp., Inc. 
rSeminole''). STB Docket No. 42110 (Dec. 10. 2008) (opening evidence due on Day 240); cf 
.South Mis-sixsippi Electric Power A.s.s n v. Noifolk So. Ry. Co. CSMEPA"), STB Docket No. 
42128 (Mar. 14. 2011) (opening evidence due date on September 2, 2011 - 248 days after filing 
of complaint). 

•' .Sec Total Petrochemicals I SA. Inc. v. CSXTran.sp, Inc. ("TPr). STB Docket No. 42121 (June 
23. 2010) (opening due dale set for Februarv' 16. 2011 - 289 days after May 3, 2010 complaint); 
M&a Polymers US.-l. LLC v. CSX Transp.. Inc. C'M&G'). STB Docket No. 42123 (Aug. 4. 
2010) (opening due date set for April 15. 2011 - 301 days after June 18. 2010 complaint). 

"* E.l du Pont de Xemour.s ct Co v. CSX Tran.sp.. Inc., SIB Docket No. 421 12. al 2 (Jan. 13. 
2009) (opening evidence due on July 24, 2009. 256 days after November 10. 2008 complaint). 



on Ihe production of traffic data should not obscure the fact that it received the overwhelming 

majoritv' of NS's discovery resp(Mises nearly six months ago. 

After the FRA issued an order confirming that traffic >hipment records for 11H materials 

are SSI and a separate order selling forth procedures for production of SSI in S I B rate cases. \ S 

produced complete traffic records to DuPont under procedures that complied with FR.A's order. 

See Motion FA. A. 1 hose records were pn>duced on .August 3. 2011. a mere 34 davs after 

discoverv was originallv scheduled lo close. DuPont subsequently sought a 90-day extension of 

the procedural schedule "to compensate for the delav ed production of ihe traffic data, to allow 

DuPont sufficient time lo review and understand the data, and lo permit DuPonl adequate time to 

develop its stand-alone cost evidence." Motion to Modify Procedural Schedule at 2. DuPont v. 

A'.V. STB Docket No. 42125 (filed Aug. 9. 2011). fhe Board granted the full 90-day extension 

that DuPont requested (which was 56 more davs than discovery had been delayed). .See DuPonl 

V. NS, STB Docket No. 42125. at I (served Aug. 25, 2011). The Board's August 25 Order 

extended the discovery period until September 30. 2011 and pushed back the deadline for 

DuPont to file its opening evidence to January 31. 2012 (over fifteen months after it filed its 

Complaint). 

B. DuPont Has Possessed Complete and Usable Traffic Data Since October 5. 

DuPont expressly states that "[t]his Motion is not intended to cast blame or to otherwise 

suggest that NS has deliberately engaged in dilatory tactics." Motion at 7. Although DuPont's 

Motion purports ''to detail the lengthy process that has been required" to obtain and understand 

NS traffic data. DuPont's attempt to characterize its requested extension as one necessitated by 

"delays in receiving complete and usable traffic data" does not withstand scrutiny. Id. The 

evidence shows nol only that DuPonl had all relevant traffic data files bv (October 5. 2011 and 

answers to virtually all of its "decoder" requests by October 27, but also that DuPont actually 



used the traffic data to identify potential S.ARR traffic before November 1. DuPonl's Motion 

allempls t*> obscure these facts through serial exaggerations and overstatements, bul a review' o\' 

the facts leaves no doubt that DuPonl posses.sed complete and usable traffic data in early October 

and that it was actuallv using that data lo begin selecting S.ARR traffic before November 1. 

1, NS's Traffic Data, 

The iraffic data that NS produced to DuPont consists of four sets of records. First. NS 

produced shipment waybill records ("Wavbill Data"), which include data on revenue associated 

with each carload movement, shipment origin and destination, commodilv. tonnage, price 

authority, and car tvpe. Second. NS produced car event records associated with each car 

movement ("Car Hvent Data"). I he Car Event Data includes information on each "event" that a 

car encounters during shipment, including the time and date thai a car arrived at or departed from 

its origin and destination, and any interchanges, interim points, and/or yards through which the 

car traveled. Along with the Car Event Data, a mileage file was provided that indicated the total 

miles traversed by each car, including flatcars used to transport intermodal trailers or containers. 

(A single shipment commonly will record dozens of '"events'" while en route.) Third, NS 

produced event data for each intermodal container or trailer movement (""Intermodal Event 

Data"). While in the ordinary course of business NS does not maintain an event data set for 

intermodal units like the one it maintains for freight cars. NS performed a special study to create 

a set of Intermodal Event Data for DuPont's use. The Intermodal Event Data has much of the 

same information as the Car Event Data, with a slightly different layout to allow links between 

intermodal container and trailer movements and associated equipment in the Car Event Data. 

Intermodal Event Data does not have associated mileage data, but mileages can be determined by 

linking container/trailer movements to the Car Event Data for ihe fialcar used to transport the 



intermodal equipment. Fourth. NS produced train sheet records that i.hovv events for each train 

on the NS system (""'I rain t.vent Data"). 

NS produced all four sets of records for every movement on the NS .svstem for the years 

2009 and 2010. These four data sets are designed to be "linked" with each other - for example, 

the Car Fvent Data produced b> NS contains both a wavbill Held that can be used to ""link" to the 

Wavbill Data for that car and a train field that can be u.scd lo ""link" lo Ihe train sheet data. .And 

each of these data sets contains a number of fields for each record that can be used lo construct a 

complete picture of both the revenues associated v\ith each movement on the NS system and 

every event associated vvilh that movement. 

NS produced complete Wavbill Data. Car Event Data, and Train Event Data lo DuPonl 

on August 3, 2011. See Motion Fx. A. Intermodal Event Data was produced on October 5. The 

traffic data included comprehensive information for each shipment - indeed, the databases 

included 106 unique fields.^ The August 3 production included detailed instructions for 

accessing the data, definitions of fields in the databases, and ""decoders" {i.e., information that 

explains or ""decodes"" the meaning of certain terms in the files)." After that initial production, 

NS realized that one of the fields in the Car Event Data did not include complete mileage 

information for some of the records; NS supplied the missing information on August 31. See 

Motion Ex. B. 

^ The Wavbill Data includes 76 different fields; the Car Event Data includes 26 fields; the 
Intermodal Event Data includes 28 fields; and the Train Event Data includes 11 fields. Several 
of these 141 total fields overlap, resulting in a total number of 106 unique fields. 

'' These instructions, definitions, and decoders are not items that exi.st '"on the shelf" at NS; 
rather, they vvere specifically created bv NS and its consultants for purposes of this case to help 
DuPont understand the traffic data. 

' DuPont"s allegation that NS ""did not produce mileage information associated with the traffic 
data until August 31" is false. Motion at 3. NS produced mileage information on August 3. and 
the August 31 production merely supplemented that data. And DuPont's claim that the traftic 



DuPonl muddies the waters by claiming that ""trat'fic data" encompasses everv thing from 

"'handling line data" to "IT'S TDIS . . . revenue data" to •"densily data." Motion at 1 n.l. Thai 

claim is both inaccurate and irrelevant. 1 raffic data is generally understood lo be the shipment-

specific wavbill data, car event data, and train event data described above. But more 

imporiantlv. all the other items that DuPont attempts to lump into '"traffic data" were produced 

many months atio. 1 or example. NS produced density data to DuPont on Februarv 25. 2011. and 

il produced FCS and I DIS revenue data to DuPonl on June 9. 2011. 

2, NS Promptly Responded to DuPont's Traffic-RclatotI Follow-Lp 
Requests. 

Because of the varied forms of data that are produced in SAC cases, after a defendant 

railroad produces data the complainant typicallv poses "follow-up queslion.s" about the data. 

Ihis discovery follow-up often includes questions about the meaning of the data, requests for 

additional "decoders," and requests for production of supplemental data. Discovery follow-up 

typically extends well past the close of discover), although in this case NS responded to most of 

DuPont's follow-up requests before the close of discovery. See Motion Ex. G at 1-2. In this 

case DuPont sent NS four follow-up requests related to traffic data^: 

''data was unusable" until the supplemental mileage information was produced is not credible. 
Id DuPont did not notif> NS of any problem with the traffic data during the month of August, 
and it surely would have done so if it found the traffic data to be "unusable." Cf. Motion to 
Modify Procedural Schedule at 2, DuPont v. NS. STB Docket No. 42125 (filed Aug. 9. 2011) 
(stating that "DuPont has begun its review of the [traffic] data''). 

" DuPont claims that the discovery follow-up letter it sent on September 9. 2011 "include[ed] 
multiple requests for decoders in order to understand various traffic data files and information on 
how to link various data files." Motion at 3. DuPont appears to be referencing requests 14 
through 17 of that letter, which pcscd quesfions about data NS produced for its subsidiaries 
Triple Crown Services ("PCS") and Thoroughbred Direct Intermodal Services C'TDIS"). See 
Motion Ex. C at 3-5. (These questions concerned TCS and TDIS data that NS produced three 
months previously on June 9.) None of the other questions in the September 9 letter direclK 
concerned Waybill Data. Car Event Data, Intennodal Event Data, or Train Event Data. NS fully 
responded to DuPont's TCS and TDIS questions on September 30. See Vlotion Ex. G at 8-13. 



I. A September 21 letter identifying missing car event records i lo w liich NS 
responded bv October 5); 

2 A September 26 letter reque.^ting addilii^nat decoders for \'\\x of the 106 fields in 
the tiafllc data (to which NS responded bv October 27); 

3. An October 13 letter requesting additional mileage information for intermodal 
containers and trailers (lo which NS responded on October 21); and 

4. .\ November I letter requesting additional decoders for entries in one field in the 
1 rain F'vent Data that correspond lo 1"» of the train records (to which NS 
responded on November 21). 

September 21 Letter: DuPont sent its first follow-up requests relating lo Iraffic data on 

September 21. 201 I (over seven weeks after NS produced that data). DuPont reported that the 

Car Lvent Data appeared t(> have failed lo include all movement records associated with coal and 

intermodal shipments. See Motion Ex. D. NS immedialelv investigated the issue and 

determined that a data collection error resulted in the omission of certain event records. NS 

determined that the most efilcieni way to correct the omissions would be to produce corrected 

Car Event Data and to generate Intermodal Event Data. On September 29. 2011 - jus t eight days 

after DuPont identified the error - NS produced corrected Car Event files for all carload traffic. 

.Vet' Motion Ex. F at 2. On October 5. NS completed its production of replacement data by 

producing Intennodal Event Data. See Motion Ex. H at 2. Therefore, as of Octobers. 2011 (118 

davs before the date for fi l inu opening evidence under the current schedule). DuPont possessed 

complete and final versions of the Wavbill Data, the Car Event Data, the Intermodal Event Data, 

and the Train Event Data. 

September 26 Letter: On September 26. 2011. DuPont identified five data fields in the 

iraffic files for which it asked NS to provide additional "decoders." See Motion Ex. E. One of 

these fields was I'rom the Waybill Data, two were from the Car Event Data, and two were from 



the I rain Event Data.' These decider rec|iiesls were minor, bordering on trivial. NS's traffic 

data files contain l(i(> unique data fields, and DuPont onlv asked about Cwc of them. On October 

21. NS fully responded to four of the live decoder requests and informed DiiPimi that NS was 

working lo create an additiv'nial decoder Tor the remaining field, the "•fRN" field fVom the 'Train 

T.vent Data. On fktober 27. NS produced a decoder for the TRN field that covered 99".« of the 

train records. .See Motion Lx. K at 2. 

While NS promptlv responded lo DuPonl's September 26 decoder inquirie.N. none of 

these decoders was '"needed to understand the data." as DuPont claims. Motion al 3. For 

example, while DuPont's Motion devotes much attention lo the ""'fRN " field, that field ciMitains 

only a three-letter train identifier, which is nol neces.sarv for traffic selection. Data fields for 

which DuPont did not request any additional decoders clearlv indicate the train lype [e.g.. loaded 

coal, merchandi.se. etc.), origin and destination stations, and other relevant information more than 

sufficient for DuPont to understand which trains were moving which traffic. It is ludicrous for 

DuPont to suggest that it was forced to sit on its hands and do nothing until NS answered every 

last one of its decoder requests, and if DuPont elected lo do so, it cannot be allowed to justify 

another extension on that basis. 

October 13 Letter: On October 13. DuPont sent another traffic-related follow-up letter, 

which complained that the Intermodal Lvent Records produced by NS did not have mileage 

records similar to the mileage data records associated vvith NS's Car Event Data. See Motion Ex. 

I. DuPont asserted that this was a "major deficiency"' in NS's traffic data production and again 

complained about the data issues il identified in its September 21 letter (completely ignoring the 

' DuPont does not explain why it wailed until almost eight weeks after the August 3 production 
to pose these decoder requests. DuPont made these "'decoder" requests before NS produced 
corrected Car Event Data, so that provides no explanation for DuPonl's delay. 
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fact that NS had fullv addres.sed ihose issues in its September 29 and October 5 productions). Id 

at I. On October 21. NS responded to DuPonl bv explaining that the individuali/'ed container 

mileage data it sought did not exist for Intennodal Event Data and that DuPont could readilv 

ascertain Ihe mileages for intermodal container movements by using the linked Car T.vent Data 

recording mileage^ for the fiatcars on which the intermodal containers and trailers were 

transported. See Motion Ex. .1 at 1-2. 

NS's October 21 letter also corrected DuPont's significant exaggerations of the scope of 

purported ""dala deficiencies." As NS explained, the fact that NS docs not .separatelv track 

mileages for intermodal containers and trailers and instead tracked fialcar mileages was not a 

"dellciencv" but rather a standard practice in the rail industry with which DuPont's 

experienced consultants should be familiar, hi al I. NS similarly disproved DuPont's 

hvperbolic claims that NS had not provided "a complete data sef and emphasized both the detail 

and completeness of the records that NS had produced and NS's willingness to answer any 

additional questions that DuPont might have. See id. at 2. DuPont never responded to the 

October 21 letter and did not pose any further questions about the traffic data NS produced (other 

than the November 1 letter described below). 

November 1 Letter. As discussed above, NS answered DuPont's September 26 follow-

up letter requesting an additional decoder for the TRN field by working to develop a decoder for 

TRN entries that corresponded to 99% of the train event records. DuPont responded by 

demanding decoders for the remaining 1%. See Motion Ex. L. DuPonf s artful assertion that its 

November 1 letter requested decoders for ''29% of the TRN symbols'' should not obscure the fact 

that those TRN symbols vvere the least-used entries and corresponded to just 1% of NS Irain 

movements. See Motion Ex. M at 1. Despite the minimal relevance of DuPont's November 1 

13 



request. NS again examined the remaining TRN values and was able lo create decoders for 229 

of them. On November 21. NS provided DuPont with this additional decoder file and informed 

DuPont that the remaining TRN values could not be identified and did not correspond to anv' 

standard values for road or local trains. See id. 

DuPont's allegation thai NS's November 21 production included '"another critical data set 

thai DuPonl had first reque.stetl more than two months earlier, in its September 9 letter" is 

blatant IV false. Motion at 5. None of the dala produced on November 21 was requested in the 

September 9 letter. DuPont's footnote 15 cites the 'IC S"l DIS follow-up questions that DuPont 

asked in ihe September 9 letter, but NS answered all those questions on September 30. See 

Motion Ex. (i at 8-13. Ihe onlv data included in the November 21 production other than the 

additional TRN decoders was a milepost file that NS produced in response lo Request for 

Production 171 - a request that DuPont did not serve on NS until September 29, 2011. See 

Motion Ex. M at 2; Reply Ex. 2 (DuPont's Fourth Set of Discovery Requests). The milepost file 

is plainly not a ''critical data sel": the fact that DuPont did not even ask for it until the 

penultimate day of discovery demonstrates its relative unimportance. And even if this file vvere 

"critical." after waiting so long to ask for it DuPont can hardly use its own procrastination as a 

rationale for extending the deadline for it to file opening evidence. 

C. DuPont Began Using the Traffic Data to Begin Selecting Potential SARR 
Traffic No Later Than October. 

While the above discussion demonstrates that DuPont had complete and usable IrafTic 

and event files b> October at the very latest, the most compelling evidence that DuPont was able 

to use NS's traffic files to begin selecting S.ARR traffic is the fact that it did so. DuPont asserts 

thai "il was not until the November 21. 2011 NS responses . . . that DuPont possessed sufficient 

information lo understand and use the NS traffic data to beuin the selection of the SARR traffic 
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group" Motion at 5. In fact. DuPonl was using the traffic data to identity potential SARR 

traffic well before that. Specifically. DuPont's traffic dala analysis had sufficieiulv progressed 

bv November 1 for it lo be able lo identifv potential S.ARR Iraffic Tor which il wished NS to 

produce transportation contracts. 

One of the important elements of SAC discovery is rail transportation contracts, which 

are particularly relevant lo estimating the potential revenue growth for SARR tranic. DuPont 

Request for Production 29 asked NS to produce all transportation contracts and tariffs that could 

have been used for any movement on NS's svstem in 2009 and 2010. Becau.se this request 

encompassed thousands o\' rate authorities. NS proposed that DuPont select the contracts it 

wished to review after il analyzed NS's traffic data, which is a standard approach in rate cases 

and one lo which DuPont did nol object. Specifically, after DuPont reviewed the iraffic files to 

determine trafllc that it might wish to select for its S.ARR, DuPont could use the rate authority 

field associated vvith that traffic to provide NS with a list of additional contracts for production.'' 

No later than November I, DuPont had a sufficient command of the traffic and event files 

to use those files to select 224 contracts and rate authorities that it wished NS to produce.'' This 

selection could only have occurred by analyzing the NS traffic files to identify traftic that 

DuPont might wish to include in its SARR and obtaining the contract numbers from the Waybill 

Data for that traffic; indeed. DuPont admitted that its contract selection was based upon "the 

traffic data produced bv NS." See R.eply Ex. 1 (Nov. I. 2011 J. Moreno email to M. Warren {"'In 

reviewing the traffic data produced hy NS, DuPont has identified NS contracts that we would 

' ' Moreover. NS proactively produced several hundred major coal, intermodal. automotive, and 
industrial products contracts in May and June. DuPont has thus had a significani amount of 
relevant transportation contracts for over six months. 

'' NS has completed production of all of those requested rale audiorities. 
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like NS to produce" (emphasis added))) '" .\l no point did DuPonl claim or implv thai its 

.selecii(Mi of contracts was al all impeded b> the single decoder for l"o ol' TRN entries that 

DuPonl requested on November I. 'The fact that DuPonl was able to analyze the dala for these 

purposes demonstrates how trivial the November 1 decoder requesl was lo DuPont's abililv to 

identifv potential Iraffic for its trafilc giinip. 

I herefoie. before November 1 TJuPoiil plainlv was able lo analv/e the traffic dala 

produced bv NS in sufficient detail to determine which traffic il might wish to select for ils 

SARR and to identifv the associated rate authorities that it wished NS to produce. " DuPont's 

empty assertions that il could nol begin lo identifv SARR iraffic until November or December 

arc disproven by its own conduct, and they should be rejected." 

II. DUPONT HAS NOT JUSTIFIED ANY EXTENSION TO THE PROCEDUIiAL 
SCHEDULE, 

DuPont has utterly failed to justifv its request for three more months of additional time to 

complete its opening evidence. Under DuPont's proposal, its evidence would be due on April 

30. 2012 - over eighteen months after filing its initial complaint, ten months after NS completed 

nearly all of its non-traffic production, nearly seven months afterNS completed production of all 

traffic files, and over six months after NS completed responses to virtually all of DuPont's 

traffic-related follow-up requests. None of the three justifications DuPont cites for this 

extraordinar> extension have merit. 

'• See also id. at Attachments 1 & 2 (stating that contracts vvere selected from ""Waybill Data"). 

'"' Indeed, since the October 27 "decoder" was produced to DuPont just three business days 
before DuPont informed NS of its contract selection, it appears that the "decoders" DuPont 
requested had little, if anv. impact on its ability lo identify potential traffic for its SARR. 

'•* DuPont's Motion is inconsistent on the point in time that it claims it had ""usable" data. At 
some points DuPont says il did not have sufficient information to proceed until November and at 
others it says that it could not proceed until December. Compare Motion at 1 (claiming inability 
to use Iraffic data until November) with id. at 7 (claiming inability to begin traffic analysis until 
"the first week of December"). 
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First. DuPont's claim o\' "prejudicel | bv the delav resulting from the SSI issue" is a 

classic red herring. Motion at 8. DuPont already sought and received a substantial extension o\' 

the procedural schedule that fullv accounted for the SSl-relaled delav in producing traffic data. 

Indeed, that 90-dav extension was specificallv designed ""lo compensate for the delayed 

production of the Iraffic dala [and] lo allow DuPonl sufficient time to review' and understand the 

dala." Motion to Modifv Procedural Schedule at 2. DiiPuni v. V.V. SI B Docket No 42125 (filed 

.Aug. 9. 201 1). .As shown above, this more than compensated for the 34-dav delay in traffic data 

piiKluclion. 

Second. DuPont is not entitled to additional time because of the •'unprecedented scope" 

of this ca.se. Motion at 7. The Tioard has already accounted for the complexities of this case b\ 

adopting an unusuallv lenglhv procedural schedule. While most SAC complainants are required 

to file opening evidence on Day 240 after their initial complaint, under the current schedule 

DuPont's opening evidence is not due until Day 481 after its initial complaint - over twice as 

long.'"^ DuPonl claims that a SAC presentation for a non-coal case challenging multiple lanes of 

carload traffic requires more time to develop than a typical coal case.'^' But DuPont ignores the 

'̂  For example, in Seminole the original schedule made opening evidence due on Day 240 after 
the complaint was filed - five months less time than DuPont was afforded bv the original 
.schedule in this case. See Seminole, STB Docket No. 42110 (Dec. 10. 2008). Indeed DuPont 
received substantially more time than Seminole even if one accounts for the two extensions later 
sought by Seminole. Seminole filed its opening evidence on August 31. 2009 - Day 330 after 
the complaint. 

"• DuPont's claim that traffic selection for non-coal cases is substantially more complex than that 
for coal cases is questionable in light of the fact that recent coal cases have involved substantial 
amounts of non-coal crossover traffic. See. e.g., AEPCO. STB Docket No. 42113, at 15-18 
(Nov. 22, 2011) (discu.ssing various forms of non-coal crossover traffic included in traffic 
group). Opening Evidence at lll-A-2 through lll-,A-5, Seminole. STB Docket No. 42110 (filed 
.Aug. 31. 2009) (38.4% of traffic group was general freight or intermodal traffic). Moreover. 
DuPont's claim that non-coal cases require more time because "market dominance is rarely, if 
ever, in dispute" in coal cases is irrelevant. Motion at 6 n.l7. None of Ihe alleged traffic data 
problems cited in the Motion affected DuPont's ability to prepare market dominance evidence. 
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fact that the Board's schedule gave DuPont signillcantlv more time than other cf^mplainanls 

bringing similar cases have received. The Board's initial schedule gave DuPonl 100 mtnv days 

to file opening evidence than I otal Petrochemicals USA. Inc. was given in its opening schedule. 

88 more davs than .M&G Polvmers USA. I I C received, and 133 more davs than DuPont itself 

I "* 

received lor a similarlv expansive carload case against CSX I. The length of time that the 

fioard afforded DuPont to file opening evidence is particularly exlraordinarv in light of the fact 

that the Board has rejected proposals in other cases for similarlv lenglhv schedules. See .lEPCO. 

STB Docket No. 42113. at 2 (1 eb. 3. 2009) (rejecting parlies' jointlv proposed schedule under 

which opening evidence would have been filed on Dav 346 after the complainl and instead 

requiring opening ev idence to be filed on Dav 240). 

Perhaps because il recognizes the extraordinary length of time thai has passed since filing 

ils complaint. DuPont focuses instead on the gap between the close of di.scoverv and the filing of 

opening evidence. Motion at 6. But here again the Board's decision to grant DuPont 123 days 

between the close of discover)' and its opening evidence is exceedingly generous. While in some 

recent cases the Board has adopted procedural schedules with a 120-day gap between the close 

of discovery and the filing of opening evidence."* 90 days or less is a more typical time period."' 

And in this case DuPont actually has had far more than 123 davs to analyze NS's responses to 

'̂  See TPL STB Docket No. 42121 (June 23. 2010); M&C. S'TB Docket No. 42123 (Aug. 4. 
2010); DuPonl v. CSXT. STB Docket No. 42112. at 2 (Jan. 13, 2009). 

"* See TPL SVB Docket No. 42121 (June 23. 2010) (120 day gap between close of discovery and 
opening evidence); M&C, STB Docket No. 42123 (Aug. 4. 2010) (same). 

'" See. e.g. S.MEPA. STB Docket No. 42128 (Mar. 14. 2011) (79-day gap between close of 
discovery on June 15. 2011 and due date for opening evidence on September 2. 2011); IPA, S TB 
Docket No. 42127 (Jan. 26. 2011) (91-day gap between close of discovery on April 13. 2011 and 
opening evidence due dale on July 13, 2011); AEPCO. STB Docket No. 42113 (Feb. 3. 2009) 
(90-day gap between close of discovery and opening evidence); .Seminole. SIB Docket No. 
42110 (I)ec. 10. 2008) (same). 



most o\' DuPonl's discovery requests, because NS completed the bulk ol" ils production long 

beToie the September 30 close ol'discoverv."" In short, however "complex" DuPont's SAC 

presentation might prove lo be (and il is less complex now after DuPont dropped challenges to 

thirteen case lanes in its second amended complainti. the Board has given DuPont ample time to 

prepare it. 

Finallv. DuPonl's allegations that it "'did nol pos.sess complete and u.sable traffic data' 

until late November are in>l credible. DuPonl had complete and final sets of al! components oi' 

the Iraffic data no later than October 5. and NS answered all significani traffic-related follow-up 

questions bv October 27. But setting all those arguments aside, the critical fact is that DuPonl 

was using the Iraffic data to identify traffic that it wished lo examine Tor its S.XFiR before 

November I. .As detailed above, before November I. DuPont had a sufficient command of NS's 

traffic files to use tho.se files to select 224 additional contracts and rate authorities that it wished 

NS to produce. See Reply Ex. I (Nov. 1. 2011 J. Moreno email to M. Warren) {"In reviewing 

the iraffic data produced hy NS, DuPont has identified NS contracts that we would like NS to 

produce" (emphasis added))). In light of that fact. DuPont's assertion that it lacked sufficient 

data to "begin to .select its traffic group'" until November 21 or even "the first week of 

December"' is a gross exaggeration that should be rejected out of hand."' 

'̂ ' The September 9 discovery follow-up letter that DuPont attaches at Exhibit C illustrates the 
extent to which NS completed non-traffic production before June 30. Every DVD production 
disk referenced in that letter was produced to DuPont between May 31. 2011 and June 29. 2011. 

"' Indeed. DuPont's analysis of the traffic and event data is sufficiently progressed to the point 
that it can predict the size of ils SARR and the number of trains that SARR will operate during 
its peak period. See Vlotion al 7. Il is difficult to .square DuPont's ability on December 12 to 
estimate the number of peak period trains necessary to transport the SARR traffic group with ils 
assertion ihat it could not even "begin to select its traffic group and design its SARR" until "the 
first week of December.'' Id. 
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DuPonl correctly stales that "itlhe Board has granted extensions in prior SAC ca.ses due 

to discovery delays that have impaired the Complainant's abililv to develop its S.AC evidence." 

Motion al 7. Bul what DuPont Tails lo mention is that il is asking for far more time for far less 

significant "discoverv delavs" lhan have been al issue in other cases. DuPont cites the 60-day 

extension that the Board granted in Seminole as precedent ft̂ r an "extcnsionlj . . . due to 

discover) delays." bul Seminole onlv shows how unreasonable DuPont's request is. Motion al 7 

n.l8. Similar to DuPonl. in .Seminole the complainant cited issues relating to traffic dala 

production and its need to fully understand the traffic data as grounds for extending the deadline 

for it to file opening evidence. .See Cc^nplainant Seminole T.leclric Cooperative's Unopposed 

Petition to Revise Procedural Schedule at 4. Seminole. S'TB Docket No. 421 10 (filed Apr. 30, 

2009). But unlike DuPont. the Seminole complainant narrowly tailored ils extension request to 

the time reasonably required to prepare SAC evidence in light of the traffic data issues. While 

DuPont requests an extension that would make its opening evidence due 161 days after it 

received what it claims was "the final piece of the puzzle required bv DuPont to complete and 

fully utilize the NS traffic data" (and 181 days after DuPont's November 1 contract selection 

proving that it was using the traffic data at that time). Seminole asked for a 60-day extension that 

would have made its opening evidence due fewer than 90 days after CSXT responded to 

Seminole's last traffic-related follow-up request." .Applying a similar timeframe to DuPont, a 

90-day period from November I would require no extension at all. The Seminole S.ARR 

included substantial volumes of non-coal traffic, and the traffic records at issue in Seminole were 

svstem-wide CSXT traffic records. The fact ihal DuPont similarly will be selectina non-coal 

"" Seminole stated in ils April 30. 2009 motion that its last follow-up request was sent "on .April 
24, 2009." and that after CSXT responded to that request Seminole would then "be in a position 
to complete development of the S.ARR traftic group." Id at 4. 
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trafilc for ils S.\RR and similarly is analv/ing svstem-wide NS traffic records to select that 

traffic thus provides no justification for a longer timeframe here"' 

To take another example, in IP.i the complainant sought a 28-da\ extension of the date 

for filing opening evidence in part becau.se "UP did not complete its responses lo all of IPA's 

follow-up requests until this week \i e., the week of June 20. three weeks before opening 

ev idence was duej." Motion for Txlension of Schedule al 2. //'.-I. S'TB Docket No. 42127 (filed 

June 27. 201 1). In other words, because the defendant did nol complete its responses to the 

complainant's follow-up requests until three weeks before the deadline for the complainant to 

file opening evidence, the complainant asked for another four weeks, so that its opening ev idence 

would be due jusl seven weeks after the defendant completed production. Here, in contrast. 

DuPont is asking the Board to extend the procedural schedule over five months after NS 

answered DuPont's final traftlc-related follow-up question and over six months after DuPont 

indisputably was using the traffic data to identify potential SARR traffic.""* There is no precedent 

for such an lengthy extension, and no justification for the Board to grant it. 

~' While the Board later permitted an addifional 30-day extension of Seminole's time to file 
opening evidence, that extension was predicated primarily on delays in the production of 
transportation contracts. See Complainant Seminole FLIectric Cooperative's Unopposed Second 
Petition to Revise Procedural Schedule at 2. Seminole, STB Docket No. 42110, (filed June 30, 
2009). Here. NS has already completed production of all transportation contracts DuPont 
requested on November I. Seminole also cited the unusual complexities of CSXT's traffic data 
and the fact that it was the first complainant applying the procedural changes of Major Issues in 
Rail Rate Cases as grounds for its 30 day extension. Neither of those considerations apply here. 

•̂' Similarly, in IVestern Fuels the complainant cited the fact that "significant portions of BNSF's 
discovery (including responses to WF.A/Basin's follow-up requests) have come after the January 
21. 2005 "End of Discovery'' date shown on the case schedule" as justification for a two-week 
extension of the date to file opening evidence. Petition to Modify Procedural Schedule at 3. 
Western Fuels Ass'n. Inc. & Basin Elec. Power Cooperative, Inc. v. BNSF Ry. Co.. S'TB Docket 
No. 42088 (Mar. 18, 2005). While the date BNSF completed production is not clear from the 
public record in WFA.'Basin, it is clear that it completed its production less than three months 
before the complainants filed opening evidence. .See id. at 2-3 (proposing opening evidence be 
filed April 19, 2005 - less than three months after January 21, 2005 close of discovery). 
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Indeed. DuPonl's own logic does nol justifv a ^>0-dav extension. T-ven iT one accepts 

DuPonl's assertii>n that it needs 120 days alter the pioduction of "'complete and usable trafilc 

dala" lo prepare opening evidence, see Motion al 6. NS completed its production of Intermodal 

Event Data on October 5. Because October 5 is 118 davs before the current opening evidence 

deadline of Januarv 31. DuPonl's logic might justifv a 2-da_v extension. And if one vvere even 

more generous to DuPont and presumed that its 120-day clock should nol begin running until 

after NS answered DuPont's September 26 and October 13 follow-up letters, 120 days from 

NS's final October 27 response to those letters would suggest an opening evidence date of 

Februarv 24. 2012. And il" one took the most generous position of all and assumed that DuPont 

did not possess "complete and usable dala"" until the date when it revealed that it was actually 

using the NS traffic data to select potential S.ARR iraffic for which it wanted contracts, taking 

November I as the starting point for the 120-da\ period DuPont says it needs would justify, at 

most, a 30-day extension."" 

In short, there is utterly no justification for a 90-day extension of the deadline for filing 

opening evidence, and very little ju.stificafion for any extension at all. If the Board were to grant 

any extension, it should be limited to 30 days at the very most. However, NS strongly opposes 

any extension to DuPont that is not accompanied by an additional and equal extension for NS. 

for a one-sided DuPont extension would significantly imbalance the procedural calendar. 

Specifically. DuPont's proposed schedule would give it seven months after the close of 

discovery to prepare opening evidence and over three-and-a-half months to prepare rebuttal 

" Indeed, even if the Board vvere to accept the utterly unsupported proposition that DuPont could 
not begin using NS's traffic data until November 21, 120 days from that date is March 20 - a full 
forty davs before the opening evidence due date than DuPont requests. DuPont's Motion 
provides no explanation of why it is asking for more time than its own l20-da> logic would 
suggest. 
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ev idence - a Ir̂ tal (>f ten-and-a-half months Tor ev idence preparation - but would afford NS just 

four months to prepare reply ev idence. Such an unbalanced .schedule gives DuPont a substantial 

unfair advantage. Complainants and railroads are each required to present fully supported and 

documented evidence,"'' and if die Board is to hold each parly to the same standard to support its 

evidence the Board cannot apprcwe a procedural schedule giving one parlv far more time lo 

prepare evidence lhan the other. 

Moreover. DuPonl already has been granted one extension, and NS has not sought any 

extensions at all. It is possible NS could confront a situation in which it might seek a rea.sonable 

extension, and NS would expect such a motion to be treated bv DuPont and the Board similarlv 

to how DuPont's first extension motion was treated. 

Finallv. if the Board does grant DuPont a 30-day extension of time to file opening 

evidence, it should make clear that the Board vvill not tolerate unsupported assumptions and 

""shortcuts"' in DuPont's SAC presentation. Even without an extension. DuPont will have an 

extraordinary amount of time to prepare its opening evidence, and it has no excuse to submit 

anything less than a full and completely documented presentation in its opening evidence. 

III. THE BOARD MUST ENSURE THAT ANY SCHEDULE DOES NOT JEOPARDIZE 
ITS ABILITY TO COMPLY WITH THE INTERSTATE COMMERCE ACT. 

When considering DuPont's request for an extension that would make ils opening 

evidence due over 18 months after it filed its complaint (and the need to treat NS equally in any 

modifications to the procedural schedule), the Board should bear in mind the Interstate 

Commerce .Act's requirement that the Board resolve rate reasonableness cases within three years 

of the filing of the complaint. All complaints challenging the reasonableness of rail rates must 

-'" See. e.g., AEPCO. STB Fin. Docket No. 42113. at 48. 63, 64, 84. 123 (served Nov. 16. 2011) 
(deciding issues in part based on which partv' submitted more detailed and specific evidence). 
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be brought pursuant lo 49 U.S.C. ;j 11701. See 49 U S.C. ;j 10704(b) (""Ihe Board may begin a 

proceeding under this section only <>n complaint. .A complaint under subsection (a) oi" this 

section nnust be made under >ection 11701 ol this title"). Section Il7(il(c) requires that a 

proceeding be "dismissed automatically unless it is concluded bv the Board with administrative 

finalilv bv the end of the third vear after the date on which il was begun." 49 U.S.C. jj I 1 701 (c). 

Because this ihree-\ear lime limitation applies to "formal investigative proceedingfs] begun by 

the Hoard under suKsection (a)." and because vj 11701 (a) authorizes the Board to "begin an 

investigation under this part onlv on complaint." the three-year limitation applies to this 

complaint proceeding. 

NS fully reserves its right lo make this argument, if appropriate and believes that the 

.statute requires a final Board decision (or dismissal of this case) bv October 7. 2013. In some 

prior ca.ses courts have declined to decide this issue on the merits because litigants have failed to 

timelv raise the issue."' .Accordingly, NS raises the issue now during consideration of this 

motion. 

Granting DuPont's request for a second lengthy extension would gravely threaten the 

Board's ability to comply with this statutory time limit. DuPont filed its complaint on October 7, 

2010. and under §11701 the Board must conclude its investigation by October 7, 2013. 

DuPonl's proposed schedule would have final briefs due on January 31, 2013. and therefore 

would make it impossible for the Board to decide the case before the statutory deadline unless 

the Board acted on an accelerated schedule." The effect of granting DuPont's Motion would be 

-•• See BN.SF Ry. Co. v. Surface Tran.sp Bd.. 604 F.3d 602 (D.C. Cir. 2010); B.WSF Ry Co. v. 
Surface Tran.sp. lid. 453 F.3d 473 (D.C. Cir. 2006). 

"" The Interstate Commerce .Act requires the Board to adjudicate S.AC cases within nine months 
after the close of the administrative record. See 49 U.S.C. § 10704(c)(1). Nine months after 
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to make it impossible for the Board to grant anv other exlen.sion in this case v\ithout either 

V iolating the statute or further cutting into the Board's own time to consider the evidence. I here 

is no reason for the Board to substantially reduce ils own lime to analyze the evidence and issue 

a considered decision. 

CONCLUSION 

For the foregoing rea.sons. DuPont's Second Motion lo Modify Procedural Schedule 

should be denied. If the Board neverdieless choo.ses lo grant DuPonl some additional lime to file 

opening evidence, the procedural schedule should be adjusted to give NS an equal amount o\' 

additional time for ils repl> evidence. 
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From: Moreno, Jeffrey [,Je*f VIorenniQthoinpscnlrne ooni 
Sent: Tuesday r-Jcvenfcer 01, 2011" 'l 2 32 PM 
To: ĵ\'arrer. Matthew J , ̂ yloate3, G Pajl Henmersbaucih Paul A 
Cc: Brov/n Sandra,Tutrone Jason 
Subject: NS Contracts 
Attachments: At; No 1 8. Att Nc 2 pd-' 

Matt 

h reviewing the :raffic data produced by NS, DuPont has identified [•.S ccnt'acts '.hat v̂ e wc.ild 'ike NS to .croduce in response to 
DuPont's discov8r\,' Atachmert Nc 1 identifies NS intermodal contracts and Attachment No. 2 identifies other tJS contracts 

Jeffrey O. Moreno|Parrnerl Thompson Hine LLP 
'920 N St, N VV . Washington, DC 20036 
Office: 202 263 4107| Mobile: 202 515 2494 
Fax: 202 331 8330| Email: Je f̂ V1orei-Oi.'a>1 honcscrH ne con^ 
W e b : ••ML .I.-.- • " ' on p .̂- il I • - LIJI 

Ranked among the top two firms in the country for client service and the top firm in "Value for the Dollar," Thompson 
Hine has been rated a top firm tor client service for nine consecutive years 

Atlanta j Cincinnati | Cleveland | Columbus j Dayton j New York j Washington, D.C. 
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List of NS IM Contracts 

Attachment No 1 

Page 1 of 1 
November 1, 2011 

in Wavbill Data to Request for Production 

Contract 

1 

2 

3 

4 

5 

6 

7 

" 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

NS 555 

NSPQIOOI 

NSPQ1045 

NSPQ 10480 

NSPQ 11674 

NSPQ 16949 

NSPQ 20 

NSPQ 20000 

NSPQ 20054 

NSPQ2018 

NSPQ 2024 

NSPQ20279 

NSPQ2037 

NSPQ 2049 

NSPQ2056 

NSPQ2132 

NSPQ2134 

NSPQ2189 

NSPQ 25 

NSPQ 2619 

NSPQ3917 

NSPQ 4029 

NSPQ4395 

NSPQ 50007 

NSPQ 50227 

NSPQ6483 

NSPQ 6496 

NSPQ6649 

NSPQ8000 

NSPQ9000 
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Attachment No. 2 
Page 1 of 5 
November 1, 2011 

List of NS Contracts in Wavbill Data to Request for Production 

Contract 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

BNSF 4802 

BNSF 6522 

BNSF 90017 

BNSF 90058 

BNSF 90076 
BNSF 90085 
CN 
CN 
CN 
CN 

10018 
13319 
13654 

15616 
CSXT 44197 

CSXT 83948 

KCS 
KCS 

1092 
3654 

KCS 6280 

NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 
NS 

10794 

10796 

12615 
12939 
13051 
13727 

15013 

15696 

16468 

16721 

16748 
16981 

17050 

17051 

17052 
17064 

17091 
17204 

17255 
17472 

17508 
17563 
18016 
18334 

18346 

Exhibit I 



Attachment No. 2 
Page 2 of 5 
November 1, 2011 

List of NS Contracts in Wavbill Data to Request for Production 

Contract 

41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
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NS 19595 

NS 19598 

NS 19626 

NS 19639 

NS 19650 

NS 19658 

NS 19662 

NS 19690 

NS 19698 

NS 19711 

NS 19720 

NS 19770 

NS 19806 

NS 19871 

NS 19903 

NS 90574 

NSEC 4304 

NSRQ49750 

NSRQ52302 

NSRQ64455 

NSRQ65263 

NSRQ65725 

NSSC 65256 

NSSC 65345 

NSSC 80798 

NSSC 81136 

NSSC 82953 

NSSC 83293 

NSSC 88398 

NSSC 90574 

NSSC 91115 

NSSC 91177 

NSSC 91497 

NSSC 92063 

NSSC 92398 

NSSC 92841 

NSSC93901 

NSSC 93945 

NSSC 94172 

NSSC 94212 
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NSSC 94563 

NSSQ12005 

NSSQ14134 

NSSQ 2579 
NSSQ31957 
NSSQ35207 
NSSQ 35592 
NSSQ35704 

NSSQ 36953 
NSSQ36961 

NSSQ38227 

NSSQ38535 

NSSQ 41302 

NSSQ41315 

NSSQ 43405 
NSSQ 43904 

NSSQ 44470 

NSSQ45056 
NSSQ45112 
NSSQ 45137 

NSSQ45736 

NSSQ50000 

NSSQ 50001 

NSSQ 62586 

NSSQ70000 

NSSQ 70001 
NSSQ70148 
NSSQ81064 

NSSQ 82943 
NSSQ 85344 

NSSQ85363 

NSSQ 85369 
NSSQ85640 
NSSQ87764 

NSSQ 88244 

NSSQ 89112 
NSSQ 89394 

NSSQ 89792 
NSSQ 90400 

NSSQ 91000 
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NSSQ91163 

NSSQ91264 

NSSQ 91286 
NSSQ92288 
NSSQ 93961 
NSSQ94799 
NSSQ95939 
NSSQ96641 

NSSQ97375 
NSSQ97458 
NSSQ 97807 

NSSQ 97845 
NSSQ 97884 

NSSQ98560 

NW 3055 

PAL 1713 

SOU 2892 
ST 5085 

UP 14413 

UP 203 

UP 3200 

UP 33540 
UP 36074 

UP 39349 

UP 4915 
UP 51548 
UP 73893 

UP 79429 
UP 81457 

UP 91676 

UP 92649 

UP 94135 
UP 95235 
UP 95667 
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BEFORE J nE 
SIIRF.A( E IR.WSPORr.ATFON BO.VRI) 

F.I. DUPONT Di: NFiMOURS ct COMPANY 

Complainant 
V . 

NOR.F'OL K SOI' THBRN R.AILW.AY COMP.AN V 

Defendant 

) 

) 
) Docket Nd. NOR 42125 
) 

COMPLAlN.\NT'S FOURTH SET OF DISCOVERV REQliESTS 
TO DEFENDANT NORFOLK SOIITHERN RAILWAY CO.MPANV 

Complainant E.L du Potil de Nemours &. Company ("DuPotif"). pursuant to 49 

C.F.R. §;> 1114.26 and .30. hereby submits its Fourth Set ofDiscoverv Requests to Defendanl. 

Norfolk Southern Railway Company ("NS"). 'The numbering of Requests for Production in this 

Fourth Set of Discovery Requests is continued from the previous set of discovery requests. 

Responses to these requests should be delivered to the offices of Thompson Hine LLP. 

1920 N Street, N.W., Suite 800, Washington, D.C. 20036, within twenty (20) days, unless the 

parties agree otherwise. DuPont is prepared to cooperate vvith NS to facilitate the expeditious 

produclion of documents with minimum practical burden. 

DEFINITIONS AND INSTRUCTIONS 

DuPont hereby incorporates by reference all of the Definitions and Instructions from 

Complainant's previous sets of Discovery Requests to NS. 

REQUESTS FOR PRODUCTION 

] 
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R l i y n ^ T FOR PROP'"CI ION NO. 171 

Please prodjcc .iii olecLionic dtiuKi'-c lluit idc-ntiiles the specific NS iir,L-pi.i.-il :is.S'Jciiilod 

vvilh each oTlhc unique \'*^ SPLC jnd c;ich of the unique NS opcraiir.ij station *.;:dc that :»ie 

included on the cp.tire NS .system. 

KCOULSl FORMOPl'{ ' .1 i<>N M L i Z ^ 

Please pT'iduce all coii-,putcr piograiii- JIKI -iimuhi'ion -oftwjic cuncnllv used bv NS lu 

•̂ imuluilc o'' model LI rail nclwoik equipped •.'.iili Pusilnc Iraiii Control i"pyC"i, including, bul 

not li:nited to: 

1. .'\ luiKlionaJ vci sion or llie Rail Tral Tu Lonliolk-r i 'RIC") inodcl with the f IC 

functionalilv enabled. 

2. Other software that is capable ol simulating operations of a railrorid cquii->ped with 

PTC. 

3. Soflvvare that is capable of developing the operating benefits of installing P'TC over 

any given segment of a railroad network. 

Respectfully submitted. 

: ^ 
Jeffrey O. Moreno 

-Sandra L. Brovvn 
.lason D. Tutrone 
Thompson Fline LLP 
1920 N Street. N.W., Suite 800 
Washington, D.C. 20036 
(202)331-8800 

Counsel t\) F. I ihi Pont dc S'emours & 
Compun] 

September 29, 2011 
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(\M'1iricat(,' of StrviL'o 

I hcicby ccitiT;, th<it thi,-; 20lh dav oTScplombci 2(111, 1 sciv^.\i a copy y4 the Kiu-gomg via 

e-mail and first class mail upon. 

G. Paul Moates 
Paul Hemniersbaiigh 
Sidlev Austin IJ P̂  
l^0l KStroel, NW 
W a.shiiiiJion. DC 2000"= 
pmoatcs.jrsid ley.com 
pT.cmmcisbaugh.i/.sidlcv com 

('(iiin.')i i for Noifoik Soviho n Kmh tn i.'omputn 

Jason D. Tutrone 
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